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ii 
L.S. McCullough, Jr. ("Mr. McCullough"), through his 
attorneys Callister, Duncan & Nebeker and Charles M. 
Bennett, files this Amicus Curiae Brief with the Court 
pursuant to Rule 25 of the Utah Rules of Appellate Procedure 
(1990). 
STATEMENT OF ISSUES ON APPEAL 
The only issue Mr. McCullough addresses in this Brief 
is whether the District Court erred in Jury Instruction No. 
16 when it required Gene and Helen Russell to prove undue 
influence by clear and convincing evidence. 
I. A CONTESTANT'S BURDEN OF PROOF IN AN UNDUE INFLUENCE 
WILL CONTEST IS BY A PREPONDERANCE OF THE EVIDENCE. 
Judge Daniels ruled that the Russells1 burden of proof 
on their claim that Georgia Russell unduly influenced the 
decedent was clear and convincing evidence. Jury 
Instruction No. 16. The relevant cases establish the proper 
standard as a preponderance of the evidence. 
In Re Hansen's Will 
The first Utah case to discuss the weight of evidence 
necessary to prove undue influence was In Re Hansen^ Will. 
In R9 Hansen's Will, 167 P. 256, 259 (Utah 1917). There, 
the district court had ruled that the proponent of the will 
had the burden to prove lack of undue influence. On appeal, 
1 
the Supreme Court quoted with approval 1 Schouler on Wills 
§239 as follows: 
The burden of proving fraud or force in 
the procurement of a will . . . lies 
upon those who contest the instrument; 
and anything which imputes heinous 
misconduct to a party concerned and 
interested in its execution ought to be 
fairly established by a preponderance of 
the evidence. As to undue influence, in 
the usual and less offensive sense, the 
burden of proving affirmatively that it 
operated upon the will in question lies 
still on the party who alleges it ri.e., 
the contestant]. 
Hansen's Will, 167 P. at 259. Although the Court did not 
expressly state that a contestant's burden of proving undue 
influence was by a preponderance of the evidence, the logic 
of its ruling leads only to that conclusion. 
The "Substantial ?VQQV Caggg 
The issue became murky as a result of four cases 
between 1933 and 1952, where the Utah Supreme Court stated 
that, in an undue influence case, "there must be substantial 
proof of an overpowering of the testator's volition . . .." 
In Re Lavelle's Estate, 248 P.2d 372, 375 (Utah 1952); sgg 
aiaa in R9 Bryan'g Estate, 25 p.2d 602, 608 (Utah 1933); m 
Re Goldsberrv's Estate, 81 P.2d 1106, 1112 (Utah 1938); In 
Re George's Estate. 112 P.2d 498, 499-500 (Utah 1941). 
Although none of these cases state that the requirement of 
2 
"substantial proof" of undue influence meant the burden of 
proof was "clear and convincing evidence," Judge Daniels 
apparently interpreted them to mean this. 
In Re Buttars* Estate 
However, In Re Buttars' Estate, decided one year after 
the last of the "substantial proof" cases shows that the 
"substantial proof" cases do not change the burden of proof 
set forth in Ir> fig Hansen's WiU- In Re Buttars' Estate. 
261 P.2d 171, 172 (Utah 1953). There, the Supreme Court 
noted that once the proponents of a will make out a prima 
facie case of due execution, the burden is on the 
contestants "to prove by a preponderance of the evidence 
that the testatrix did not have a sound and disposing mind 
at the time she executed the will on that she was acting 
under fraud, menace or un^g influence- In f3 ffangop'5 
fsicl Will. 50 Utah 207, 167 P.256." Buttars• Estate. 261 
P.2d at 172 (emphasis added). Thus, the Court not only 
stated that a preponderance of evidence was all that was 
needed, but for its authority, it cited In Re Hansenys Will. 
See also C. Bennett, "The Confidential Relationship Trap in 
Undue Influence Will Contests," Utah Bar Journal. Vol. 2, 
No. 6 (June 1989) at 6-7. 
As a result, Judge Daniels erred when he held that the 
Russells1 burden was clear and convincing evidence. 
3 
CQNCLVSIQN 
iae Daniels erred when he required the Russells to 
prove tne.: id" i i1 m i lear inri convincing 
evidence. Since this is a legal iiiiii i ui i ev i HUKJU ic 
"correctness" (Bountiful v. Kiley, > iu i- /d \\t4, 1175 (Utah 
1989)), the Supreme vpri-*» and hold that Lne 
proper standard is a preponderance oi m e a* iei»i i 
Respectfully submitted this <^S~ day of Jtray, 1992, 
r.TSTER, DUNCAN & NEBEKER 
Charles M. Bennett 
Attorneys for Respondent, L.S. 
McCullough, J r 
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